Guarantees

1. INTRODUCTION

2. ADVISING PROSPECTIVE GUARANTORS

Guidelines

Introduction

Using the guidelines

The guidelines are only an aid when advising a prospective guarantor
See the guarantor alone

Ascertain whether an interpreter is needed

Take time

Be prepared

Recognise that for some people an interview with a solicitor about giving a
guarantee will be an unfamiliar experience

Use appropriate language

Consider whether your advice should be in writing and acknowledged by the
guarantor

Recognise the potential risks involved in this area of advice-giving
Guidelines summary

1. Does the guarantor understand your role?

2. What are the terms of the contract of retainer?

3. Are there any conflicts of interest?

4. Does the guarantor understand what a guarantee is?

5. Does the guarantee impose principal, independent and unconditional
obligations?

6. Does the guarantee secure a specific obligation or all the obligations of the
principal debtor?

7. Is the guarantee ‘limited or unlimited’?
8. Is the guarantee a specific or continuing security?

9. Is the guarantee limited as to duration? How can the guarantor get out of the

guarantee

10. Does the guarantee fall within the ambit of other securities granted by the

guarantor?
11. Does the guarantor understand the lender’s limited duty of disclosure?
12. Is there more than one guarantor?

13. Does the guarantor understand that a guarantee imposes a serious liability?

14. What is the underlying transaction being guaranteed?

15. What are the risks?

16. Why is the guarantee required? Is it necessary? Are there alternatives?
17. Is the guarantor free of inappropriate influences?

18. Does the guarantor understand the commitment they are assuming?
19. Does the guarantor accept personal liability under the guarantee?
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20. Are any warranties required of the guarantor?

21. Are any warranties required of the lender?

22. Does the lender have any certification requirements?

23. Does the guarantor understand the other terms of the guarantee?
24. Are there any other issues?

3. ADDITIONAL CONSIDERATIONS FOR ‘NON-COMMERCIAL
GUARANTEES’

Introduction

Etridge

Protecting guarantors against principal debtor wrongdoing
‘Commercial’ guarantees

‘Non-commercial’ guarantees

Increased judicial willingness to set aside guarantees

The previous law

Contractors Bonding Ltd v Snee

The current law (pre Etridge)

Barclay’s Bank plc v O’Brien

Rejecting the argument that the law recognises a 'special equity’ for wives
entering into guarantees

A factual presumption

Expanding the law

Imposing ‘reasonable steps’ upon the lender

A new concept of notice

On inquiry

O’Brien’s advice

Put on inquiry

O’Brien’s 'reasonable steps’

New Zealand'’s adoption of O’Brien — Wilkinson v ASB Bank Ltd
Wilkinson’s 10 observations

Etridge

Overview

Undue influence reconsidered

Proof

Manifest disadvantage

When is a lender ‘put on inquiry’?

Application of O’Brien to non-commercial guarantees
'Reasonable steps’

The mischief to which this obligation is directed
'Reasonable steps’ when an independent solicitor is advising the guarantor
Protection offered by legal advice — independent solicitor
Imputed notice

Insulating the bank from inadequate advice
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Remaining risk for bank

Solicitor’s advice

Implications for New Zealand solicitors
Alternative solutions

Relevance for New Zealand law

Consequences for those advising guarantors

4. FACTORS AFFECTING THE VALIDITY OF GUARANTEES
Introduction

Unconscionability

Case examples

Recent examples

Non est factum

Agency

Undue influence

Duress

Fair Trading Act 1986

Case examples

The Credits Contracts Act 1981

The Consumer Guarantees Act 1993

Definitions

The guarantees

5. GUARANTEES AND RENEWAL OF LEASES
Introduction

Effect of assignment on guarantee

Exercise of options to ‘renew’ the lease

Guidance

What is being renewed - the term of the lease or the lease itself
Terms of the lease

Wagener

Sina Holdings

Powell

Clause 34 Auckland District Law Society (4" ed 2002)
Other relevant considerations

Variation of the terms of the "renewed" lease
Summary

APPENDIX 1 — NATIONAL BANK GUARANTEE
APPENDIX 2 - WESTPACTRUST GUARANTEE

APPENDIX 3 — WORKING DRAFT SOLICITOR’S FILE CERTIFICATE AND
ACKNOWLEDGEMENT AND CONFIRMATION BY GUARANTOR

APPENDIX 4 — VIDEO CASE STUDY : GRANNY GOES GUARANTOR
Notes: The Lawyer and Norman Spratt
Notes: The Lawyer and Wayne Spratt
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